STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9348
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a denial of her request for a
Suppl emrental Job Start loan formthe State O fice of Economc

Qpportunity.
FI NDI NGS OF FACT

1. The petitioner received a $4,000 | oan on June 7,
1988, through the State Econom c Qpportunity Ofice (S.E O Q)
for her beverage and redenpti on sal es busi ness which she was
to repay, along with 8 1/2% interest, at the rate of $149.57
on the 1st of August and $126.28 on the 1st of each nonth
thereafter through July 1, 1991. The | oan was secured by the
petitioner's auto and busi ness assets.

2. As a condition for receiving the |loan, the
petitioner agreed to submt nonthly profit and | oss statenents
and quarterly cash flow reports. She also agreed not to
"depart" fromthe business plan which included "any
substantial change in the Debtor's business product or
service."

3. On August 3, 1988, the petitioner paid $149.50 on
her loan. On Septenber 7, 1988, she paid $126.28. On Cctober
13, 1988, she paid $126.28 by check but the check was returned
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for insufficient funds. On Cctober 13, 1988, the petitioner
paid $137.58 by check to cover the Cctober 11th check and a
bad check charge. That check was al so returned for
insufficient funds. The petitioner made no paynent for
Novenber and paid $126.28 on Decenber 13. No paynment was nade
again until March 4, 1989, when $391.46 was paid. No further
paynents were received after that time. The petitioner stated
that she did not realize how far behind she was because her
monthly statements didn't reflect arrearages, however she al so
admtted that she was at | east 90 days behind and it mnust,
therefore, be found that she did realize she was behind in her
paynents.

4. In March of 1989, the petitioner's | ease on her
bui | di ng was not renewed. She closed her business from
April 1 to May 1, 1989, in order to nove it. She did not
tell SSE.O O that she would be cl osed down for one nonth
al t hough the petitioner did not realize the contract called
for her to make such notification.

5. The job start coordinator attenpted to speak to
the petitioner several times about her arrearages begi nning
i n August of 1988, but had little success reaching her. He
was able to speak to her on at |east one occasi on and war ned
her that her delinquency was "not in her favor." The
petitioner offered little by way of explanation for her
| at eness except that she needed the nobney to do renovati ons.

No witten delinquency notices were sent to the petitioner,



Fair Hearing No. 9348 Page 3
al t hough she continued to receive nonthly statenents.

6. The petitioner filed a profit and | oss statenent
on Septenber 7, 1988, but filed no further statenments. The
petitioner said she relied on her accountant to file her
statenents and assuned he had done so. She is getting a new
account ant because he has not even sent copies of the
statenents to her.

7. The services of a representative of S.E O O,
whose duty it is to "assist” loan recipients, were refused
by the petitioner who felt he interfered with the operation
of her busi ness.

8. In June of 1989, the petitioner decided to apply
for an additional |oan of $5,000 for a new building and
expansi on of her business, offering her stock as collateral.

She sent in a preview of her intentions.

9. The petitioner's preview was put before the
regi onal Board. On June 28, 1989, a neeting was held at
whi ch the petitioner was infornmed that the Board was unhappy
about her failure to nmake | oan paynents, her failure to file
quarterly statenments and her failure to report her business
closure. At that time, the petitioner admtted her |oan
paynents were 90 days behind and the Board tabl ed her
request in order to review her |oan paynent record. The
petitioner was told that her case woul d be consi dered again
on July 19 and that she could present further evidence in
support of her request. Apparently, the petitioner was

asked for a cash flow statenent and a |isting of her
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busi ness assets at that time as well. However, no further
heari ng was held and on July 18 the Board deci ded via
t el ephone to deny her request for an additional |oan before
recei ving those docunents.

10. On July 31, 1989, the petitioner was notified in
witing that her request for additional |oan funding was
t urned down because:

1. Your paynents on the original |oan have not
been submitted in a tinely fashion. You are currently

several nonths in arrears while taking into account
your past paynents.

2. The Job State office did not receive nonthly
profit and | oss statenents as was agreed to when you
signed the Loan Agreenent form. . . Therefore, it

coul d not be determ ned to what extent your business

m ght have needed technical assistance or if you were
reasonably profitable and needed no assistance. It
nmust be noted that while the Job State office attenpted
to contact you by phone on several occasions, you did
not return calls, even though nessages were left. You
did not call or wite this office to describe why you
were not sending the P & L Statenents.

3. Nei t her the review board nor Job Start was

advi sed that you had had a business interruption . . .
This was first brought up by you at the Board neeting
in June.

G ven the above history, the board, in all good
consci ence could not grant nore |oan noney at this
time. You do have the right to appeal the decision of
t he Regi onal Advi sory Board.

ORDER
The S.E.O O 's decision is upheld.
DI SCUSSI ON
The State Econom ¢ Qpportunity O fice adm nisters the
Job Start program and contracts with the regional conmunity
action program whi ch appoi nts an advi sory board for the

pur poses of review ng | oan applications and giving advice.
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3 V.S.A > 3702. The statute provides that:

(b) Loans may be nmade to | ow i ncone persons upon
application for the purpose of establishing or
expandi ng a small business venture in the region. The
termof the |loans shall be determ ned by the regional
board, but shall not be made in an anount in excess of
$2,500.00 to any single applicant, nor at a rate to
exceed five percent, sinple interest per annum unl ess
the contract with the State Econom ¢ Qpportunity Ofice
shal|l provide otherwwise. A mpjority vote of the board
menbers shall be necessary to approve a | oan, which
shall then be transmtted to the state director for
final approval in accordance wth policies set by the
state advi sory board.

3 V.S.A > 3703.

S.E. O. O has adopted "procedures” involving job start
| oans which require, anong other things, that applications
are reviewed by the Vernont Job Start Program Speciali st
under several criteria, including "credit worthiness" of the
applicant. Vernont Job Start Loan Procedures, (11.3). |If
it is determ ned that that proposal does not have sufficient
nmerit, the applicant shall be notified by letter stating the
reasons for denial. |If the Program Specialist determ nes
that an application has sufficient nmerit the process shal
be as foll ows:

1. The Job Start Program Specialist may contact the
applicant for additional information about the
busi ness proposal, and prepare a | oan proposal
packet which is sent to one of the five Regional
Advi sory Boar ds:

Central Vernont Region
Lanoill e County

Orange County
Washi ngt on County

Chanpl ain Valley
Addi son County
Chi ttenden County
Franklin County
Grand Isle County
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Nor t heast Regi on
Ol eans County
Cal edoni a County
Essex County

Sout heast Reqi on
W ndsor County
W ndham Count y

Sout hwest Reqi on
Rut | and County
Benni ngt on County

2. The Job Start Program Specialist sets a neeting
date for the Vernont Job State Regi onal Advisory
Board in the region wherein the applicant proposes
to do busi ness;

3. The applicant is notified of the neeting date and
is asked to attend to present their proposal;

4. The Regi onal Advisory Board either approves or
rejects the loan by a mgjority vote (in sone
i nstances, special conditions for receipt of a
| oan may be set by the board) and transmits the
| oan to the Director of SEQO for final approval or
denial in accordance with guidelines set forth in
t hese procedures;

5. If the loan is approved, the applicant is so
notified and a date for closing is established by
the State Econom ¢ Cpportunity Ofice;

6. If the loan is denied, the applicant receives a
letter stating the reasons for denial.

It is not clear in this case why this matter ever
reached the Regi onal Advisory Board as it appears the Job
Start Specialist had serious questions about the credit-
wort hi ness of the applicant. However, it is clear fromthe
Board's letter that the focus of the denial of the
petitioner's | oan application was not the soundness of her
expansi on proposal but her failure to honor the terns of her
prior |oan agreenent. G ven those grounds, the Board's

deci sion to deny her application before seeing all her
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busi ness proposal s cannot be found to be in error. It is
unfortunate, however, that the Board coul d not have gone
ahead and held a second neeting to explain this to the
petitioner so she would not be left with the inpression that
she had been unfairly dealt wth.

|f the decision of the Board is to be upheld it nust be
because it had sufficient evidence to find that the
petitioner was not "creditworthy". The Board felt there was
evi dence that the petitioner had failed with regard to three
obligations: 1) to repay her loan as it becane due, 2) to
file quarterly profit and | oss statenments, and 3) to report
a tenporary business closure. It is fair to say that in
order to find a breach of an obligation reflecting on her
creditworthiness it nmust be found that the petitioner
under stood t hese obligations, realized that she was in
breach, and failed to remedy the situation w thout good
cause.

Wth regard to the filing of quarterly profit and | oss
statenents, and her failure to report a tenporary business
cl osure, the above findings cannot be nmade. Although the
evi dence shows that the petitioner signed contracts
prom sing to performthe above duties, the S.E. O O produced
no evi dence that the petitioner knew or should have known
she was in breach of either agreenment. Wth regard to the
profit and | oss statenents, the petitioner thought her
accountant had submtted them and apparently never received

any witten or other notification fromS. E. O O that they
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had not been received. Wth regard to her 1 nonth business
closure due to relocation, the petitioner did not realize
that such action would be considered a "departure from her
busi ness pan or a substantial change in the Debtor's

busi ness product or service." As she soon reopened the sane
business in a different locale, it could certainly be argued
that any departure or change was m ni mal and not

substantial. In any event, the S.E. O O has not shown how
its loan was jeopardized by this tenmporary closing or how
her credit worthiness was affected thereby.

Wth regard to the petitioner's | oan repaynents,
however, it is a different story. The petitioner clearly
knew how nuch her | oan paynents were and when she was to
make them Wiile the S.E.O O could have and shoul d have
done a much better job of apprising her of the exact anount
of her delinquencies in witing, it is neverthel ess obvi ous
that the petitioner knew she was substantially in arrears
very soon after her |oan was taken out. At the tinme of her
new | oan application, she knew for certain she was at | east
90 days behind in her paynents. At hearing, the petitioner
was not able to offer any information which m ght come cl ose
to expl ai ning or excusing the delinquencies. Therefore,
with regard to the | oan paynents it nust be concl uded that
the S.E. O O had good and adequate grounds for determ ning
that the petitioner had not paid as prom sed and was
substantially in arrears, for no known good cause, in her

| oan paynents.
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The petitioner's know ng and unexcused failure to pay
on her | oan nust be found to go to the very heart of a
determ nation on credit-worthiness. On that basis al one,
t he Board's decision was reasonable under SE.OQ"'s
procedures. It nust be concluded, therefore, that as the
Board's deci sion was founded on sufficient evidence and nade
in accordance with its own policies that it should be
uphel d. The petitioner should be apprised that the renoval
of her delinquencies and the formation of a habit of
repayi ng her loan on a tinely basis my go a | ong way toward
rehabilitating her credit worthiness for any future
applications she may wi sh to make.

# # #

The Board woul d like to make the observation that
S EOOQO's clients and its own record-keeping may be better
served if witten notices of delinquencies and ot her
contract breaches are sent pronptly to |oan recipients.
Such notices serve both to informa perhaps unaware
reci pient of a problemand also to docunent the SSEOQ"'s

own efforts in dealing with problens which may ari se.



